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Dear UENL board, 

By email dated 28 September 2018 you asked me to make a legal analysis of the intended reduction of 

the duration of the 30% facility to five years for current users as provided for in the Tax Plan 2019, also 

in the light of the advice of the Advisory Division of the Council of State on this matter. Below you will 

find my analysis. 

This document is structured as follows. In section 1 the scope of the analysis is clarified. Subsequently 

we will discuss what the 30% facility entails (paragraph 2). Paragraph 3 explains which changes the Tax 

Plan 2019 intends to implement for current users of the 30% facility. Section 4 explains how the 

Advisory Division of the Council of State substantiates its advice on these changes. The subject of 

paragraphs 5, 6, 7, 8 and 9, is which national and international legal standards oppose the aforementioned 

changes from the perspective of the principles of due diligence, legal certainty, and proportionality. 

Finally, my conclusion is given in paragraph 10. First, however, a summary of the analysis follows.  

SUMMARY 

Facts: incoming employees as users of the 30% facility 

The Tax Plan 2019 aims to shorten (to economize) the so-called 30% facility with immediate effect, 

also for existing cases, from 1 January 2019 (“the Measure”). On the basis of this regulation, an 

employer may provide 30% of the wages (including compensation) untaxed to an employee. At present, 

this facility applies for a period of eight years for each user. The Tax Plan 2019 contains a proposal to 

shorten this period to five years, also for current users (incoming employees). 
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These current users of the 30% facility are expats who came to the Netherlands, assuming that they can 

use the facility for a period of ten (having arrived before 2012) or eight years (having arrived in 2012 or 

later). The Tax and Customs Administration has addressed decisions to them (“30% decisions”) clearly 

awarding them the use of this 30% facility for a period of eight years (or for those who have come before 

2012: ten years). 

On the basis of the (legal) security provided by the law and the 30% decisions, these persons have 

organized their (family) life: employment contracts have been entered into, mortgages and / or rental 

agreements have been concluded, language courses have been started and other arrangements have been 

made. 

Many expats are now sounding the alarm. [1] For them, reducing the 30% facility in the manner 

envisaged by the Tax Plan 2019 is a hard financial blow. They are no longer certain whether they can 

continue their existence in the Netherlands if the Measure is implemented as it is now. 

Research into the current use of the 30% facility is missing 
The 30% facility has been the object of evaluation for some time. The question was whether this 

regulation should be continued. None of the investigations conducted, however, relates to the current 

users of the 30% facility. It was not until April 2018 that the Staatssecretaris of Finance announced that 

the changes to the 30% facility would also be applied (retroactively) to the current users of the 

facility. However, no research has been conducted into the usefulness and consequences of this 

previously unannounced and non-investigated step. 
 

Advisory Division of the Council of State very critical 
The Measure cannot count on a positive advice from the Advisory Division of the Council of State 

(Afdeling advisering van de Raad van State "AARvS"). In its advice, the AARvS is negative about the 

lack of transitional law for current users. The AARvS does not consider the arguments presented by the 

Staatssecretaris of Finance against the inclusion of transitional law convincing. 
 

Parliament as primary guardian of the rule of law in the Netherlands 

The Dutch Constitution and, more specifically, the review prohibition of Article 120 of the Constitution 

places the primary responsibility for the rule-of-law checks on formal legislation with the Dutch 

Parliament. Parliament is authorized and obligated to check whether the Measure (the shortening of the 

duration of the 30% facility for current users) complies with rule of law principles. In my opinion, the 

advice of the ADCS in that light already provides sufficient grounds for not introducing the Measure. 

Building on this, I note that the following legal principles command renouncing the Measure: 

 

The principle of due diligence and proportionality 

Dutch law requires the legislator to map all relevant facts and circumstances before the law is amended. 

As indicated earlier, however, no research has been done at all by or on behalf of the State Secretary for 

Finance into the impact of the Measure on the current users of the 30% facility. Such research is 

nonetheless necessary. 

The principle of legal certainty I (respect for legitimate expectations based on legislation) 

https://translate.googleusercontent.com/translate_f#_ftn1
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All who are in the Netherlands must be able to rely on legislation. According to literature and case law 

this is especially the case when the relevant regulations relate to areas where long-term planning is 

paramount. For this reason, the principle of legal certainty requires that a transitional period be 

introduced for current users of the 30% facility. In this context, I note that the current users of the 30% 

facility had two additional reasons to trust that the law would remain unchanged on this point: 

a. The legislator earlier (2012) shortened the period of the 30% facility (from ten to eight years), at 

which occasion a transitional provision was provided for existing cases; and 

b. The Dutch government has repeatedly confirmed that it wants to create an attractive business climate. 

The Measure is at odds with these announcements, which is also signalled by the ADCS. 

The principle of legal certainty II (respect for legitimate expectations based on 30% decisions 

issued) 

The 30% decisions issued to the expats specify the period of time within which they can use the 30% 

facility (eight or ten years). These decisions create a clear legitimate expectation that the legislator must 

not violate except when large interests are at stake. However, such interests seem to be lacking. To be 

safe, I note that purely budgetary considerations as a rule cannot justify a measure with retroactive effect. 

The enforceability of the Measure is uncertain: Dutch courts can declare the law unlawful 

Several treaties require legislation to comply with the principles of due diligence, legal certainty, and 

proportionality. Dutch courts have the power to review the Measure in question against these principles, 

as far as they are codified in European law. In view of the analysis given above, there is a good chance 

that this measure will not stand up in the Dutch courts. The feasibility of the Measure is therefore 

uncertain, which is all the more reason for parliament to intervene. 

 

  



 

4 

1. INTRODUCTION: SCOPE OF THE ANALYSIS 

(1) The tax plan of 18 September 2018 of the Ministry of Finance for the year 2019 (“Tax plan 2019”) 

contains a reduction to five years of the period within which the 30% facility for incoming employees 

(“expats”) will apply. This reduction (“the Measure”) affects two groups: 

(a) the current users of this facility. The group includes doctors, architects, lawyers , academics, 

employees of start-ups, technicians, researchers, nurses and other specialized employees, who 

are using this facility for a period of ten or eight years (well) before 18 September 2018 on the 

basis of a decision by the tax authorities. 

(b) the future users of this facility. These are all incoming employees who will use the 30% - 

facility after the implementation of the reduction. 

(2) The Tax Plan 2019 does not include a transitional provision for the current users of the 30% facility 

(group a). The Advisory Division of the Council of State (“ADCS”) concludes that this is not evidence 

of “stable legislation” and that the arguments of the State Secretary for Finance against the inclusion of 

transitional provision “not convincing”. 

(3) This legal analysis assesses the conclusion of the ADCS  and in particular answers the question 

whether the proposed Measure is in line with several general legal principles set out in national law and 

several international treaties. 

(4) This legal analysis is structured as follows: 

(i) What is the current 30% facility (section 2)? 

(ii) How does the proposed Measure aim to change the 30% facility (section 3)? 

(iii) How does the ADCS substantiate its negative judgment on the proposed measure in relation 

to current users (section 4) ? 

(iv) Who assesses initially whether Acts of Parliament comply with (unwritten) national 

principles (Section 5)? 

(v) How does the proposed Measure as far as current users are concerned, relate to: 

(i) the due diligence principle (section 6) ; 

(ii) the principle of legal certainty (section 7); and 

(iii) the principle of proportionality (section 8) ? 

(vi) How does the intended Measure, as far as current users are concerned, relate to treaty-based 

standards such as Article 1 of the First Protocol of the European Convention on Human Rights 

(Section 9)? 

(vii) Conclusion: the ADCS judgment is correct. The Measure is not in line with various national 

legal principles and treaty-based standards because of the lack of a transitional provision for 

current users (section 10).The foremost reasons are: 
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- The Tax Plan 2019 does not adequately consider the interests of current users who have made 

investments based on the current 30% facility. A transitional provision for this group is called 

for; 

- It is reasonable to assume that these users are hit hard by the Measure because they have 

entered into long-term commitments on the assumption that they will be able to use the 30% 

facility for at least eight or ten years. 

- In the previous amendment of the 30% facility a transitional provision was included. 

2. WHAT IS THE CURRENT 30% FACILITY? 

(5) The Income Tax Act 1964 (“ITA 1964”) provides for the possibility to reimburse additional costs 

incurred by an incoming employee because of his stay in the Netherlands, called extraterritorial costs 

(“ETC”) The 30% facility is tax exemption specifically relating to the extraterritorial costs incurred by 

an incoming employee. 

(6) The 30% facility contained specifically in Article 31a, paragraph 2, subsection e (ITA 1964). It 

stipulates that an employer, on certain conditions, can pay a maximum of 30% of the wages (including 

reimbursements) untaxed to incoming employees. The employer can do this for the duration of eight 

years. [2] 

(7) On request, the Tax Inspector issues a formal decision to incoming employees who qualify for the 

30% facility (called “30% decision”). In this decision, the Tax Inspector confirms the time period for 

which the employee in question qualifies for the 30% facility. 

Additional explanation: When the decision was issued before January 1, 2012, the maximum 

duration of the facility is ten years. If the decision was issued after 1 January 2012, the maximum 

duration of the facility is eight years. [3] After expiry of the term, the employee can no longer 

make use of the 30% facility. 

(8) For the tax authorities, the employer, and the employee, the 30% facility is user- friendly since the 

actual extraterritorial costs do not have to be administered and checked. As a result, no use has to be 

made of the possibility of a tax-free reimbursement of the actual ETC. 

3. HOW DOES THE PROPOSED MEASURE INTEND TO CHANGE THE 30% FACILITY? 

(9) The Tax Plan 2019 shortens the period within which the 30% facility can be used from eight years 

to five years. [4] In the current schedule this change will take effect from 1 January 2019. [5] The 

aforementioned shortening applies not only to new cases, but also to existing cases. For this, the Ministry 

gives the following explanation: [6] 

 

https://translate.googleusercontent.com/translate_f#_ftn2
https://translate.googleusercontent.com/translate_f#_ftn3
https://translate.googleusercontent.com/translate_f#_ftn4
https://translate.googleusercontent.com/translate_f#_ftn5
https://translate.googleusercontent.com/translate_f#_ftn6
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“The proposed section 7 of article 31a ITA 1964 relates to the so-called incoming employees. 

They can request together with their employer the application of the 30% facility. The wording 

of said section 7 causes the time period of the 30% facility to be shortened from eight to five 

years. This means that for existing cases the termination date in the 30 % decision is moved 

forward by exactly three years, but not further than 31 December 2018. No further change is 

intended by this section.” 

(10) The shortening of the term to five years applies both to expats who are in possession of a formal 

decision with a term of eight years (issued after 1 January 2012) and expats with a ten-year decision 

(issued before 1 January 2012). If the Tax Plan 2019 is adopted unchanged on this point, both groups of 

expats will be confronted with a shortening of up to five years [Translator’s note: this is incorrect; 

the maximum would be 3 years for both groups, as ten-year users will have enjoyed the facility 

for at least 7 years by 31 December 2018, DV] from 1 January 2019, while they have counted on a 

total of ten or eight years. In addition, I note that the State Secretary noted that the possibility to 

reimburse the actual ETC ”in practice [will] be based on a maximum period of five years.” [7] 

(11) This ‘immediate effect’ is in stark contrast to the State’s approach in the Tax Plan 2012, when the 

maximum period was reduced from ten to eight years. At the time, a transitional provision was 

introduced, so that legal position of employees who already had a ten-year decision was not affected. 

[8] 

(12) That transitional provision from 2012 will also be abolished by the Tax Plan 2019: the five-year 

term will apply from 1 January 2019 to all existing and future cases. [9] 

(13) The limitation to a five-year term also affects the period in which employers may grant an untaxed 

compensation for school fees from international schools. That period is linked to the term of the 30% 

decision and will now also be five years. [10] Surprisingly, for school fees a transitional provision was 

introduced in the Tax Plan 2019. [11] This concerns the compensation for the 2018/2019 school year. 

For the school years 2019/2020 and 2020/2021 this transitional provision does not apply, although it is 

possible that an eight- or ten-year decision will not have expired at that time. 

(14) Finally I note that the Tax Plan 2019 also provides for a reduction of the so-called ‘partial foreign 

tax liability’. This means that employees who qualify for the 30% facility can opt for their taxable 

income from a substantial interest (‘box 2’) or the taxable income from savings and investments (‘box 

3’) to be determined in accordance with the rules applicable to non-resident taxpayers. [12] In practice, 

this means that the taxable amount in these boxes is lower. Due to the shortening of the 30% facility to 

five years with immediate effect, the choice for partial non-resident tax liability is also limited to five 

years. [13] 

(15) Current users are therefore confronted with four economization measures that are being 

implemented with immediate effect and without a transitional provision from 1 January 2019: 

(i) shortening of the term of the 30% facility to five years; and 

(ii) shortening of the period of untaxed compensations of school fees for international schools 

to five years, albeit with a transitional provision for the school year 2018/2019; and 

(iii) in practice a shortening of the term for the actual ETC facility to five years; and 

https://translate.googleusercontent.com/translate_f#_ftn7
https://translate.googleusercontent.com/translate_f#_ftn8
https://translate.googleusercontent.com/translate_f#_ftn9
https://translate.googleusercontent.com/translate_f#_ftn10
https://translate.googleusercontent.com/translate_f#_ftn11
https://translate.googleusercontent.com/translate_f#_ftn12
https://translate.googleusercontent.com/translate_f#_ftn13
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(iv) in practice, the shortening of the 30% facility period also leads to a shortening of the period 

for the partial non-resident tax liability to five years. 

4. HOW DOES THE ADCS SUBSTANTIATE ITS NEGATIVE ASSESSMENT OF THE 

MEASURE IN RELATION TO CURRENT USERS? 

(16) The ADCS states first and foremost that public support for the tax system depends to a large extent 

on the predictability of legislation. The ADCS then gives the shortening of the time period for the use 

of the 30% facility for current users as an example of a situation where “a large number of changes are 

made in a (sometimes too) high pace” with the result that “the predictability of the tax legislation” is 

harmed. [14] 

(17) The ADCS has made concrete comments on the absence of transitional provisions in the Measure 

regarding the 30% facility: [15] 

 

“The lack of respect for existing cases in the context of the proposed shortening of the time limit 

of the 30% facility from eight to five years, also does not represent stable legislation. The 

argument that a transitional provision is deemed unnecessary, and that it concerns only a small 

group of people (maximally 11,000), is not convincing. Moreover, the lack of transitional 

provisions is inconsistent with the policy of making the business climate more attractive for 

foreign companies. For that, stable legislation with respect for existing rights is of crucial 

importance.” 

(18) In my view, this judgment of the ADCS is firmly grounded in the law. Dutch law and various 

treaties contain several legal principles opposing the shortening, without a transitional provision, of the 

time period within which the 30% facility may be used. I will explain this below. 

5. WHO PRIMARILY ASSESSES WHETHER ACTS OF PARLIAMENT COMPLY WITH 

(UNWRITTEN) NATIONAL LEGAL PRINCIPLES? 

(19) In the Dutch state, it is primarily the duty of the legislature to ensure that legislation is in line with 

general national legal principles. [16] The judiciary’s role in this respect is more limited: Acts of 

Parliament cannot be reviewed against general national legal principles or constitutional provisions. 

That follows from art. 120 of the Constitution. [17] This means that the responsibility for drafting laws 

in compliance with (unwritten) national legal principles and constitutional provisions lies predominantly 

with the government and parliament. 

(20) The Tax Plan 2019 is a proposal for an Act of Parliament. That means that the Tax Plan 2019, once 

approved by parliament, cannot be reviewed by the courts against general domestic legal principles. 

Even if a judge would come to the conclusion that the Tax Plan 2019 (on certain points) conflicts with 

https://translate.googleusercontent.com/translate_f#_ftn14
https://translate.googleusercontent.com/translate_f#_ftn15
https://translate.googleusercontent.com/translate_f#_ftn16
https://translate.googleusercontent.com/translate_f#_ftn17
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a general national (constitutional) legal principle, the review prohibition in art. 120 Gw in principle 

prevents the Tax Plan 2019 from being rendered inoperative. [18] After all, it is primarily up to the 

government and parliament, not the judiciary, to ensure that their laws are in line with general national 

principles of law. 

(21) In this analysis , I focus on the compatibility of the intended adjustment of the 30% facility for 

existing cases (i.e. expats who have already received a formal decision with a ten or eight year term) 

with various legal principles. 

6. HOW DOES THE PROPOSED MEASURE RELATE TO THE PRINCIPLE OF DUE 

DILIGENCE? 

 

(22) The principle of due diligence requires – in brief – that the legislature considers all relevant facts 

and interests and weighs them before legislation is adopted. In that context, it is important, among other 

things, whether preliminary research has been carried out into the consequences of the proposed 

legislation, in this case the Measure. Below, I will assess whether this is the case. 

6.1. Cause for the proposed Measure and the research by Dialogic 

(23) On 1 June 2017, research bureau Dialogic carried out an evaluation of the 30% facility on behalf 

of the Ministry of Finance. [19] This evaluation was partly a result of the motion by MP’s Merkies and 

Grashoff [20] and a report from the National Audit Office. [21] Dialogic was asked to assess whether 

the 30% facility still met its objectives, namely attracting expert employees from abroad, keeping the 

Dutch business climate attractive for foreign companies and reducing administrative burdens. In 

addition, Dialogic has investigated whether the 30% facility could possibly be rendered more effective 

or more efficient, for example by shortening the term to five years or reducing the percentage. 

(24) Dialogic has used various research methods, including interviews, surveys and an analysis of 

microdata from Statistics Netherlands. For my analysis of the 30% facility, the investigation into the 

possible adjustments to the 30% facility is particularly relevant, as one of those adjustments has become 

part of the Tax Plan 2019 (the limitation of the term to five years). From that perspective, it is noteworthy 

that Dialogic examined this adjustment only from a future perspective. [22] In other words: Dialogic 

has tested the impact adjustments have on the efficiency and effectiveness of the 30% facility from the 

perspective of the future decline in the number of highly skilled expats coming to the Netherlands in the 

future. Although it is a good thing that such research is carried out before policy is changed, it is also 

certain that Dialogic did not look at the impact of possible policy changes on existing cases. 

(25) On 20 April 2018, the State Secretary for Finance sent the government’s response to the evaluation 

by Dialogic to the House of Representatives. [23] The essence of this response is that in the Cabinet’s 

opinion the evaluation shows that the 30% facility works well. In addition, the government is positive 

about the “ first recommendation from Dialogic [...] that the maximum duration of the 30% facility be 

reduced from eight years to five years.” The State Secretary then makes this announcement: 

“Concretely, this means that in the Tax Plan 2019 the Cabinet will propose to shorten the 

maximum duration of the 30% facility, taking effect from 1 January 2019, for both new and 

existing cases by three years.” 

(26) Although it can be concluded from the evaluation by Dialogic that the shortening of the duration to 

five years is a measure to safeguard the effectiveness of the 30% facility in the future, it cannot be 

https://translate.googleusercontent.com/translate_f#_ftn18
https://translate.googleusercontent.com/translate_f#_ftn19
https://translate.googleusercontent.com/translate_f#_ftn20
https://translate.googleusercontent.com/translate_f#_ftn21
https://translate.googleusercontent.com/translate_f#_ftn22
https://translate.googleusercontent.com/translate_f#_ftn23
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conclude from the evaluation that this reduction should apply to existing cases. Dialogic has not 

examined the effects of such a change. In fact, Dialogic concludes that policy consistency has a high 

value and that “a stable government with stable policies is valued by companies (and employees)”. [24] 

(27) In addition, it seems unlikely that the Cabinet has carried out its own investigation (i.e. 

independently of the evaluation by Dialogic) into the consequences for existing cases in case of a 

shortening of the term with immediate effect. The Explanatory Memorandum to the Tax Plan 2019 gives 

the impression of ad hoc legislation. For example, the Cabinet motivates the existence of a transitional 

provision for school fees for international schools by pointing to the “many reactions to the announced 

immediate effect of the measure as of January 2019” and the apparent impression from these reactions 

that this measure can have “a major financial impact.” [25] Apparently, the State Secretary for Finance 

does not have his own information about the impact of the Measure on current users. From this, it 

appears that the Measure to modify with immediate effect the 30% facility was proposed without 

considering the consequences for existing cases. 

(28) It is hard to escape the impression that purely budgetary considerations have been decisive, instead 

of (sound) policy research. This is also apparent from the “ Further report on the proposal for a law to 

amend several tax laws and several other laws (Tax Plan 2019) ”, in which the State Secretary explains 

his reasons for not providing a transitional provision: [26] 

“In order to answer the question whether a transitional provision should be made, the interests 

of those (possibly) affected by the new law have been weighed against the interests of other 

employers who withhold income taxes and taxpayers, who do not receive such a compensation. 

The government has chosen, also in view of budgetary consequences, chosen not to include a 

transitional provision.”  [underlining by TB] 

(29) Based on the foregoing , my first conclusion is that the shortening of the term for existing cases as 

envisaged by the Tax Plan 2019 is contrary to the due diligence principle. This principle requires that 

legislation be carefully prepared, by taking cognizance of all relevant facts and interests and then 

weighing them. Given the likely very significant impact of the Measure on current users, on which I will 

expand below, in my opinion in the light of the due diligence principle, the State Secretary should have 

(at least) demonstrably investigated and assessed this impact. 

6.2. The consequences for existing cases in absence of a transitional provision 

(30) As explained above, Dialogic did not investigate the consequences for the existing cases. However, 

there are clear indications that the impact on the current users of the 30% facility can be disproportionate: 

(i) First, Dialogic concludes that due to the shortening of the term, net incomes may fall decrease 

by 20% to 25%. [27] The report does not examine what this decrease will mean for current users 

of the 30% facility. Experience shows that this is a (very) significant decrease, especially when 

the affected expat is the sole breadwinner in a family with children or (as is apparently often the 

case) has entered into numerous financial obligations under the assumption that he could use 

the 30% facility for eight years. This can lead to situations such as (forced) removals and 

repayment problems. 

(ii) Secondly, expats in fact have assumed that the maximum period in their decision (eight or 

ten years) would be respected. On this basis, they entered into long-term financial commitments. 

What follows is an overview of personal stories from different expats: [28] 

https://translate.googleusercontent.com/translate_f#_ftn24
https://translate.googleusercontent.com/translate_f#_ftn25
https://translate.googleusercontent.com/translate_f#_ftn26
https://translate.googleusercontent.com/translate_f#_ftn27
https://translate.googleusercontent.com/translate_f#_ftn28
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- Cristina (Corporate Manager): “We came here in January of 2014 due to a transfer with an 

American multinational company. My salary was negotiated based on the 30% ruling tax 

incentive. Since my position in NL pays considerably less than it does in the US, I had to take a 

lower salary for a similar job. Combine that with the higher taxes, higher cost of living, cost to 

relocate, forgoing certain retirement benefits (401k match), the only way I could justify the move 

financially, was the 30rule. 

To make matters worse, my husband and I purchased a home here in The Netherlands in 2017, 

right before we heard the news that there would be no transition period for the proposed 

shortening of the 30rule. The mortgage amount was calculated by the bank based on our 

monthly income, which included the discount we should have received for 4 more years due to 

our 30rule grant. 

If this proposal becomes law, come January 2019, we will not be able to afford our mortgage. 

We will be left with the choice to either drain our life savings to stay, or sell our home abruptly 

before the investment was worthwhile, and go home. Either way, if this proposal becomes law, 

it will destroy us financially.” 

- Jessica (University professor): “I joined the University of Amsterdam (UvA) in December 

2011 as an Assistant Professor of Communication Science. While my husband and I were 

anxious about packing up our home and moving to the Netherlands to start over again, we were 

assured that – via the 30% ruling – we would be fiscally secure. And indeed, we have been. We 

were able to contribute to an American pension plan, find a small (43m2) apartment that fits 

our needs and budget, pay our bills – including the costs of my husband’s treatment of multiple 

sclerosis, and visit family twice per year in the US. Not an exorbitant life, but a happy one. 

Fast forward to 2018. I am now a tenured Associate Professor (UHD1) at the UvA where I 

direct the Center for research on Children, Adolescents, and the Media and teach hundreds of 

students each year. We are happy here. This is our home. And suddenly we are faced with the 

prospect of having to leave. We cannot afford paying pensions in 2 countries and Box 3 taxation. 

In short, we cannot managed such a sudden, significant, and unexpected salary decrease. If this 

proposal goes through as is designed now, we will be forced to leave in order to protect our 

fiscal future. Is this truly what the goal of this proposal is? To encourage people such as myself 

– people doing our best to contribute to this beautiful country – to leave? I surely hope not.” 

- Lindy (Clinical Perfusionist): “Growing up in a beautiful country called South Africa, I did 

my Master's degree in Clinical Technology and specialised in cardiovascular perfusion in 

Bloemfontein. At the end of 2009 I got a job offer at Leiden University Medical Centre as a 

senior cardiovascular perfusionist, and I was also offered a senior position at a private clinic 

in Australia, however the offer including the full 30% ruling for 10 years by LUMC convinced 

me that my financial situation would be best served by accepting the LUMC offer, and I moved 

to Leiden in March 2010. 

Since 2007, there became a huge shortage of perfusionist in the Netherlands and ever since then 

perfusionists from Germany, Belgium, Italy, Poland, Turkey, India, South Africa and USA have 

been employed by hospitals all over the Netherlands, which makes out 15% of all perfusionist 

currently working in the Netherlands.  
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We as expats didn’t just bring our expertise to the Netherlands, but we are also working hard 

and actively involved in the training and education of the student to become future perfusionists. 

If the Netherlands decides not to honour their previous commitment to the 30% ruling, then 

financially I would be at a disadvantage in my long term financial planning. I made this 10-year 

commitment to the Netherlands on the understanding that they will fulfil their 30% ruling 

commitment to me. I have continued to base my career path on this, and indeed turned down 

lucrative contracts and opportunities in other countries. If this 30% ruling is rescinded, it will 

force the international health care community working in the Netherlands into financial 

disadvantage as many will seek future employment in other countries where their expertise is 

also in high demand. For me, at the end of the day, the uncertainty and the resentment for not 

taking the opportunities that came my way is staring me straight into my face, and ultimately, I 

might have to move to another country much earlier than I have planned.” 

(31) In sum, there are strong indications that the lack of respect for existing cases can have a (very) large 

negative impact on certain groups of expats when shortening the term of the 30% facility. From this 

perspective, the argument that this only concerns a limited number of cases (a maximum of 11,000) is 

not convincing, since the negative effects can be very serious for this group. The fact that these negative 

consequences for individual cases have neither been examined nor taken into account in the drafting of 

the Tax Plan 2019 is, in my view, unexplainable and contrary to the principle of due diligence. 

7. HOW DOES THE PROPOSED MEASURE RELATE TO THE PRINCIPLE OF LEGAL 

CERTAINTY? 

(32) The principle of legal certainty requires that those concerned can rely on the law, and it in principle 

opposes retroactive effect. It is important that people can take the law into account in the planning of 

their actions. This is possible only when the law has a certain degree of stability. The Supreme Court 

refers to “the legal principle, based on the demands of legal certainty, that legislative measures should 

apply only to future cases.” [29] 

(33) In this part of my analysis I first consider the question of whether the Tax Plan 2019 has ‘retroactive 

effect’. Next, I consider the State Secretary’s own policy on the retroactive effect of tax legislation. Then 

I will conclude that concrete expectations have been raised with current users which will be violated if 

no transitional provision is implemented. I will subsequently assess whether the State Secretary’s own 

vision on the necessity of transitional provisions for the 30% facility is sound. Finally, I will investigate, 

using the so-called ‘conditions catalogue’ of Tax law expert Pauwels, whether a transitional provision 

is appropriate in the present case. 

7.1.1. Retroactive effect of the Tax Plan 2019?  

(34) When a law has retroactive effect, it must be tested with extra rigor against the principle of legal 

certainty. It is therefore important to determine whether the Measure has retroactive effect.  

(35) In this context, there are three main forms of entry into force of legal provisions, namely formal 

retroactive effect, deferred effect and immediate effect. [30] 

(36) The Tax Plan 2019 provides for an immediate effect of the Measure: the actual entry into force of 

the Measure coincides with the entry into force of the Tax Plan 2019. From the entry into force on 1 

January 2019, the maximum term is five years, for existing as well as future cases.  

https://translate.googleusercontent.com/translate_f#_ftn29
https://translate.googleusercontent.com/translate_f#_ftn30
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(37) In case of immediate effect, retroactive effect occurs when a law attaches immediate legal 

consequences to past circumstances. This is called material retroactive force. Pauwels puts it as follows: 

the term material retroactive effect is used “to indicate that a change entails that an expectation raised 

by the old law is affected”. [31] According to Pauwels, the distinction between immediate effect and 

formal retroactive effect is sometimes ‘wafer-thin’. 

(38) The Tax Plan 2019 in its current form, with regard to the shortening of the 30% facility for current 

users, presents a case of immediate effect with (material) retroactive effect. This is because the 

shortening of the term to five years also applies to existing cases. Legal consequences are attached to 

past circumstances, namely the period in which an expat already enjoyed the 30% facility.  

7.1.2. The legal certainty principle: according to the State Secretary’s own policy, only in exceptional 

cases must tax rules be applied retroactively.  

(39) The Supreme Court ruled that the principle of legal certainty is also important in legislation with 

material retroactive effect. After all, justified expectations can be violated by material retroactive effect. 

In the so-called Beerta case, concerning immediate effect of legislation, the Supreme Court considered 

the following: [32] 

“The principle of legal certainty is, however, also about respecting justified expectations.” If, 

as is the case here, a fees regulation concerning the issuance of a building permit contains an 

exemption clause, the legislature violates legitimate expectations when he applies the fees to 

already submitted applications which on the entry into force of the amended regulation were 

not yet decided on, irrespective of the date of the publicized intention to abolish the exemption 

clause. ” [emphasis by me] 

(40) The Measure violates the justified expectations – in the light of existing legislation – of all expats 

who have been issued granting the use of the 30% facility for a period of eight or ten years. 

(41) The Ministry of Finance seems to acknowledge that legal certainty is extremely important. On 25 

June 1997, the State Secretary for Finance presented a letter to the House of Representatives on the 

retroactive effect of tax legislation. [33] It states the following: 

 

https://translate.googleusercontent.com/translate_f#_ftn31
https://translate.googleusercontent.com/translate_f#_ftn32
https://translate.googleusercontent.com/translate_f#_ftn33
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25 212 

Retroactive force in tax law 

 

Nr. 2 

LETTER OF THE STATE SECRETARY FOR FINANCE 

 

To the Chair of the House of Representatives 

The Hague, 25 June 1997 

 

In the general meeting with the permanent commission for Finance on 15 May 1997 regarding 

the abovementioned subject, I have announced, taking the discussion into account, that laws 

levying taxes shall not, except in extraordinary cases, have retroactive force. I have also pointed 

out that it is the government’s policy to prevent such cases. In accordance with my promise, I 

hereby confirm that standpoint. 

 

Another result of said meeting is that in determining whether there is a extraordinary case, the 

Council of State’s opinion will be followed, as formulated in the Council of State’s advice on 

the bill 24 172 (Kamerstukken II 1994/95, 24172, A). In that advice, the Council of State states 

that measures increasing a tax may not have retroactive force, unless extraordinary 

circumstances justify a departure from the rule. In no case, according to the Council of State, 

can retroactive force be given to measures that are not or insufficiently knowable to taxpayers 

before the moment the new law will enter into force. 

 

(42) By letter of 26 September 1997, the State Secretary confirmed that the letter of 25 June 1997 reflects 

the current policy and that this will be taken as a guideline when drafting future tax regulations. [34] 

This was again confirmed by letter of 7 December 2009. [35] In a letter dated 8 December 2017,  the 

State Secretary once again refers to the letter of 25 June 1997, quoted above, as ‘the policy’ regarding 

retroactivity in tax legislation. [36] My conclusion is therefore that this reflects the current policy. 

(43) From the policy as set out in the letter of 25 June 1997 from the State Secretary, I deduce the 

following points:  

https://translate.googleusercontent.com/translate_f#_ftn34
https://translate.googleusercontent.com/translate_f#_ftn34
https://translate.googleusercontent.com/translate_f#_ftn35
https://translate.googleusercontent.com/translate_f#_ftn36
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(i) Tax measures will not be granted retroactive force, except in exceptional cases. The policy 

is aimed at preventing exceptional cases. 

(ii) Assessing whether there is an exceptional case, the opinion of the Council of State will be 

followed. 

(iii) According to the Council of State, a tax measure that leads to a tax increase will, as a general 

rule, not be given retroactive force, except in exceptional circumstances. [37] 

(iv) In any case , according to the Council of State, no retroactive effect can be given to measures 

that are not or not sufficiently known to the taxpayers before the date on which the measure 

enters into force. 

(v) Exceptional cases, according to the Council of State can be constituted by significant 

announcement effects or a substantial misuse or abuse of a legal provision. 

(44) The permanent policy is therefore that tax rules should be given retroactive effect only in 

“exceptional cases” and that the State Secretary will try to prevent such cases to arise. In the present 

case, however, it seems that the State Secretary is attempting to use the retroactive effect of tax 

legislation for budgetary reasons, without there being any exceptional case. That is not in accordance 

with the principle that retroactive effect must be prevented. The Council of State too – whose opinion, 

according to the State Secretary, must be followed in this regard – is of the opinion that retroactivity of 

the Measure is not appropriate.  

(45) In this context, I also note that the Measure was not known before 20 April 2018, which, according 

to the State Secretary’s own policy, entails that retroactivity before that date is not possible in any case. 

[38] Finally, in my opinion, such an exceptional case as defined by the Council of State (improper use, 

abuse, etc.) is not present at all. All this leads to the conclusion that the material retroactive force 

intended by the Tax Plan 2019 and the resulting lack of transitional provisions are not sufficiently 

motivated, and are contrary to the State Secretary’s own policy. 

(46) Moreover, it has often been indicated in the literature that in legislation regarding areas where long-

term planning is paramount, such as, in the present case, expats moving to the Netherlands for work, 

legal certainty is of great importance. [39] In this light, the Measure must therefore be tested all the more 

rigorously against the principle of legal certainty. An adequate review against the principle of legal 

certainty will lead, in my view, to the abandonment of the proposed Measure in so far as it involves 

material retroactive effect. 

7.1.3. Concrete expectations have been raised with existing users that will be violated if no transitional 

provision is implemented. 

(47) The legal certainty principle intends also to protect legitimate expectations to protect future legal 

positions in cases where specific decisions have been issued by an administrative authority. [40] All 

current users of the 30% facility have received a decision from the tax authorities. Against this 

background, the question is whether the legislator would violate legitimate expectations and trust by not 

including a transitional provision and thus would violate the principle of legal certainty [if it adopts the 

proposed Measure]. Below, I will explain why I think that is the case. 

https://translate.googleusercontent.com/translate_f#_ftn37
https://translate.googleusercontent.com/translate_f#_ftn38
https://translate.googleusercontent.com/translate_f#_ftn39
https://translate.googleusercontent.com/translate_f#_ftn40
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(48) The tax authorities have issued, based on the law, decisions to current users granting them the 30% 

facility for a period of ten or eight years. The Tax Inspector has thus created a concrete expectation that 

the expats in question are allowed to use the facility for ten or eight years.  

(49) An example of a 30% decision with a 10-year deadline is the following. The Tax Inspector makes 

it clear that this decision applies for a period of ten years, more specifically from 1 December 2010 to 

31 May 2020 (see yellow marking):  

 

Dear sir/madam, 

I hereby inform you that you are eligible for application of the evidence rule extraterritorial 

(incoming) employees, also called the 30% facility. This facility is to be found in chapter 3, free 

compensations and allowances extraterritorial employees, of the Implementation decision 

income tax 1965. For more information regarding this regulation and the relevant decisions, I 

refer you to www.belastingdienst.nl. The text of these decisions can be found also on 

www.minfin.nl. For the benefit of a correct execution of the regulation by the employer, 

information can be found in the Handboek Loonheffingen. 

This decision was issued on the basis of the data provided in the application. 

 

The evidence rule is valid for the employment by: 

[-] 

From: 01-12-2010 until: 31-05-2020 

 

(50) It is understandable that an expat considers himself safe in view of such a 30% decision when he 

makes long-term financial commitments on the basis of this decision. The decision does not contain any 

reservation whatsoever.  

(51) In addition, expats had the more reason to rely on the issued decisions. After all, during the statutory 

amendment in 2012, a transitional provision was made. [41] 

(52) It is difficult to understand why a transitional provision was deemed necessary and correct in 2012, 

while the State Secretary in the Tax Plan 2019 wants to delete the same transitional provision. [42] In 

my view, this is a clear violation of the principle of legal certainty. 

http://www.belastingdienst.nl/
http://www.minfin.nl/
https://translate.googleusercontent.com/translate_f#_ftn41
https://translate.googleusercontent.com/translate_f#_ftn42
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(53) An example of a 30% decision with an eight-year term is the following:  

 

Dear sir/madam, 

I hereby inform you that you are eligible for application of the evidence rule extraterritorial 

(incoming) employees, also called the 30% facility. This facility is to be found in chapter 4a, 

free compensations and allowances extraterritorial employees, of the Implementation decision 

income tax 1965. For more information regarding this regulation and the relevant decisions, I 

refer you to www.belastingdienst.nl. The text of these decisions can be found also on 

www.minfin.nl. For the benefit of a correct execution of the regulation by the employer, 

information can be found in the Handboek Loonheffingen. 

This decision was issued on the basis of the data provided in the application, and remains valid 

subject to legal amendments. 

 

The evidence rule is valid for the employment by: 

[-] 

From: 01-01-2014 until: 31-12-2021 

 

(54) Again, it is clearly stated that the decision is applicable for a period of eight years, more specifically 

from 1 January 2014 to 31 December 2021 (see yellow marking). Here, too, this decision given the expat 

comfort.  

(55) The difference between this decision and the abovementioned decision with a 10-year period is that 

the following reservation has been added:  

“This decision has been issued on the basis of the information provided in the request and is 

valid subject to changes in legislation.” 

(56) This reservation does not, in my view, diminish the confidence that has been raised with expats, for 

two reasons. This reservation is not clear and definite, but general and broad-scoped. It does not give 

the taxpayer any opportunity to anticipate a (concrete) intended change in legislation. The mere 

inclusion of a (general) reservation is insufficient to undermine the principle that citizens can rely on 

expectations that have been raised by the government.  

http://www.belastingdienst.nl/
http://www.minfin.nl/
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(57) Secondly, it is important that many expats could read the reservation in the 30% decision only after 

they had already moved to the Netherlands. There is no reservation whatsoever in the application form 

for the 30% decision. The tax authorities suggest, however, that the application form may also be 

submitted up to four months after the first working day and will then apply retroactively:  

 

(58) In my view, this makes it (more than) understandable that expats have actually relied on the 

permanent policy of the Dutch government with regard to the 30% facility. A general reservation in a 

decision issued after they have come to the Netherlands, does not, in my opinion, outweigh this 

(legitimate) trust.  

(59) I have explained that taxpayers, in my view, could rely on the tax authorities’ promise contained in 

the already issued 30% decisions. In addition, large groups of expats in fact did rely on these decisions 

in the sense that they acted on the basis of those decisions. The taxpayers have actually relied on the 

decisions, putting them in a less favourable position if that expectation is not respected. This also 

indicates a violation of the principle of legal certainty.  

(60) The State Secretary did not examine this aspect at all, while it is plausible that the expats in question 

came to the Netherlands (whether or not with a family), negotiated their salaries, their mortgage or rental 

obligations and also made decided whether or not to send their children to international schools, on the 

basis of the 30% facility and corresponding Dutch policy.  

(61) Against this background, it is my opinion that the legislator would infringe on the principle of legal 

certainty if transitional provisions are not made for existing cases.  

 

7.1.4. The State Secretary’s view on the principle of legal certainty  

(62) The State Secretary has (to a limited extent) already responded to this alleged conflict with the 

principle of legal certainty. It is striking that the State Secretary chooses a harsh approach: in his view, 

on the one hand transitional provisions are said to be ‘not necessary’ on the basis of Dutch case law, and 
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on the other hand the absence of transitional provision was already announced on 20 April 2018 in the 

government response to the evaluation of the 30% facility (understanding the position of the State 

Secretary in such a way that it means that the affected expats have had enough time to prepare 

themselves). [43] 

(63) I find the statement made by the State Secretary that a transitional provision is ‘not necessary’ not 

convincing. The State Secretary states that a reservation has been made in a number of 30% decisions. 

As explained above, this in any case does not apply to all decisions. Furthermore, that reservation is so 

general that it would not be realistic to blame citizens for relying on the promise made in the 30% 

decision. The expats have actually relied on those promises. The explanation of the principle of legal 

certainty given by the State Secretary would erode that principle so much as to leave an empty shell. 

(64) The Secretary-General’s second argument is that there is case law holding that “decisions involving 

time periods can be amended on the basis of legislation during that period, which means that parties 

who enter into long-term obligations have to take this into account.” [44] This also applies, according 

to the Secretary-General, when there is no explicit reservation made for future legislative changes in the 

decision. 

(65) My first reply to this second argument is that when a change in tax legislation implies that the fiscal 

treatment of long-term contracts changes, in most cases (a form of) transitional provision is provided. 

[45] The Supreme Court in several rulings bans retroactive effect affecting certain long-term obligations. 

[46] In the field of the principle of legal certainty there is comparable case law which shows that a 

respect for existing cases can be appropriate when terminating (long-term) contracts. [47] Pauwels 

summarizes as follows: [48] 

“The particular importance attached to legal certainty in the case of long-term contracts is, in 

my view, related to underlying, possibly present circumstances such as (a) that taxpayers have 

acted on raised expectations at the conclusion of the long-term contract, (b) that adaptation of 

the contract is not reasonably possible and (c) that the agreement entered into concerns an area 

where long-term planning is very important.” 

(66) All of this strongly indicates the decisive importance of legal certainty in the present case.  

(67) The State Secretary, on the other hand, refers, in support of his argument that a transitional provision 

is not necessary, to a judgment of the Zeeland-West Brabant District Court. [49] In that case, the court 

refers to a judgment of the Supreme Court of 8 October 2004. [50] Below, I will dwell a little longer on 

this judgment, since it is in fact the (only) case law that the State Secretary appears to be relying on, in 

support of the position that a transitional provision is not necessary. 

(68) The judgment of the Supreme Court concerned the (predecessor of) the 30% facility, i.e. the 35% 

facility. The 35% facility concerned an extra-statutory scheme in the execution policy, meaning that this 

scheme had no basis in an Act of Parliament. Starting 2001, only 30% was exempted and the scheme 

received a legal basis in Article 15a of the LB 1964 Act. At the same time, the transition took place from 

the Wet IB 1964 to the current Wet IB 2001 which introduced a reduction of the tax rate on the net 

disposable income was established. So there were two legal changes:  

(i) on the one hand a reduction of the exempted percentage from 35% to 30%; and 

(ii) on the other hand, a reduction in the level of income tax on net disposable income. 

https://translate.googleusercontent.com/translate_f#_ftn43
https://translate.googleusercontent.com/translate_f#_ftn44
https://translate.googleusercontent.com/translate_f#_ftn45
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(69) In the case leadingto the judgment of the Supreme Court, an employer received 35% decisions for 

three expats. Those decisions had a ten-year term. The key question was whether this meant that the 

35% facility could be used for ten years, despite the change to the 30% allowance. The employer argued 

that the decisions explicitly included a period of validity, that no reservations were made in the decisions 

in connection with a possible amendment of the regulation and that the decisions were never withdrawn. 

[51] However, the Supreme Court ruled that the appeal to raised expectations was not successful: 

“ 3.6. This appeal fails. The existing extra-statutory scheme was so clearly related to the influence of 

the level of income tax on net disposable income of temporarily employed persons in this country, that 

the interested party and the employees involved could not reasonably expect that the substantial 

reduction of that tax rate from 2001 onwards, would leave the possibility of the tax-free allowance 

entirely untouched. The Court has therefore rightly held that the interested party could not derive from 

the Decision, and the decisions based on it, the confidence that the approval in the Decision to apply 

the 35% facility would apply unchanged for the period starting 1 January 2001. The fact that the 

decisions explicitly included a – maximum – period of validity and did not expressly state a reservation 

in the case of a legislative amendment, does not alter this. ” 

(70) The Supreme Court thus expressly motivates its assessment by referring to the fact that the 

reduction of the 35% exemption was accompanied by a ‘substantial reduction of that tax rate’. The 

interested party therefore tried to butter his bread on both sides: a lower tax combined with a high 

exemption rate. The Supreme Court thus prevented a ‘windfall profit’. Enjoying that windfall profit was 

not to be reasonably expected, so the Supreme Court.  

(71) This situation is essentially different from the proposed amendment in the Tax Plan 2019. Expats 

are not buttering their bread on both sides at all: they are merely disadvantaged by the amendment. 

There is no general change of the system whereby the expats benefit and at the same time enjoy a lower 

income tax rate. In my opinion, the State Secretary cannot base his claim that a transitional provision is 

now ‘unnecessary’ on the judgment of the Supreme Court of 8 October 2004 and neither, therefore, on 

the judgment of the District Court of Zeeland-West Brabant. [52] 

(72) The Tax Plan 2019 intendeds to ensure that the five-year term per 1 January 2019 applies to all 

existing and future cases and that a transitional provision will not be included. The Explanatory 

Memorandum states that when considering not to introduce a transitional provision, it is also taken into 

account that “the absence of a transitional provision on 20 April 2018 was explicitly mentioned in the 

government response to the evaluation of the 30% facility.” [53] In addition, “ the tax authorities in June 

2018 informed by letter the affected employees and the employers responsible for withholding income 

tax about the proposed change.” 

(73) The 30% decisions now have a maximum period of eight or ten years. The shortening could not be 

foreseen at all at the time of many of the applications for a 30% decision. I therefore believe that the 

State Secretary cannot reasonably base the lack of respect for existing cases in the Tax Plan 2019 on the 

fact that this change was announced on 20 April 2018, because many 30% decisions had long since been 

issued and expats had made various (financial) choices based on those decisions. 

(74) Incidentally, even if the date of 20 April 2018 would be relevant in this context, it is possible to 

hold this against addressees of decisions only if they have applied for their decision after 20 April 2018. 

That is in line with the State Secretary’s own policy as explained in his letter of 25 June 1997, [54] 

which refers to the following position of the Council of State: [55] 

https://translate.googleusercontent.com/translate_f#_ftn51
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“In any case, however, no retroactive effect can be given to measures that are not or not sufficiently 

known to taxpayers before the date on which the new law enters into force.” 

(75) On this basis, I believe that the circumstances invoked by the State Secretary that i) the absence of 

a transitional provision was mentioned on 20 April 2018 and ii) that expats were informed of this 

amendment in June 2018, do not provide sufficient grounds for the position that that no transitional 

provision is necessary. On the contrary: all the facts in the present case strongly point to the decisive 

importance of legal certainty.  

7.1.5. Pauwels’ circumstances catalogue  

(76) In his aforementioned thesis, Pauwels proposes a way to approach the concept of ‘justified 

expectations’ in the context of transitional provisions in tax law. [56] His suggestion is a ‘circumstances 

catalogue’. Characteristic of this method is that on the one hand it tells which circumstances need to be 

taken into account and on the other hand leaves open how heavy these conditions should weigh. How 

heavy they should weigh depends on the specific situation. In the application of the circumstances 

catalogue method the ‘overall picture’ is decisive. [57] 

(77) After considering all the circumstances, it can be determined whether tax legislation should include 

a transitional provision. Below, I apply the relevant circumstances from Pauwels’ circumstances 

catalogue to the intended reduction of the 30% facility with material retroactive effect:  

(i) Foreseeability of the change. [58] The more foreseeable a change is, the less weight can be 

attached to the expectation that the law will remain unchanged on that point. The announcement 

of the immediate effect, however, was given by the State Secretary only on 20 April 2018, while 

many decisions had been issued before that date, so that the expats at the time of receipt of the 

decision could not have foreseen at all that the duration would be shortened with material 

retroactive effect. 

(ii) Taxpayers’ actions based on the law. A circumstance which has a positive effect on the 

weight of the principle of legal certainty, is when taxpayers have acted on the basis of the law 

applicable at the time, which actions would not have been carried out, had the new law been 

known. This is evidently the case here: expats have come to the Netherlands and have entered 

into far-reaching financial obligations in the expectation that the tax authorities’ promise 

regarding an eight or ten-year term would be honoured. 

(iii) Taxpayers pushing the boundaries. When taxpayers are pushing the boundaries, less weight 

may be given to the principle of legal certainty. Extensive misuse or abuse may be reasons to 

allow material retroactive effect. This is not the case here. On the contrary, the ten or eight year 

term was clearly prescribed in the law and the expats have obtained a decision containing a 

commitment from the tax authorities. There is no question of tax avoidance or tax evasion that 

the State Secretary may legitimately counter using retroactive effect. 

(iv) The circumstance that a time period is included in the law. The fact that a period is included 

in the law which is to be amended, indicates the importance of legal certainty. Precisely because 

a rule contains a certain time period, financial commitments are made, based on that period. 

This circumstance is present in our case. 

https://translate.googleusercontent.com/translate_f#_ftn56
https://translate.googleusercontent.com/translate_f#_ftn57
https://translate.googleusercontent.com/translate_f#_ftn58


 

21 

(v) Duty of care of the (co-)legislator, including statements and consistency. [59] Government 

behaviour is a relevant factor in weighing the principle of legal certainty. The legislator has a 

duty of care, which means, among other things, that there be consistent tax legislation. It is 

relevant here that in the context of the amendment of the 30% facility in 2012 (when the term 

was reduced from ten to eight years), previously obtained decisions were indeed respected. [60] 

It is not consistent to choose another route now. Pauwels puts it as follows: “when the legislature 

must decide on transitional provisions concerning an amendment, and there has been a similar 

amendment with a similar question of transitional provisions and circumstances were also 

similar, then the principle of consistency requires similar transitional provisions”. 

(vi) Details of the rule that is to be changed. It is relevant whether the rule relates to the area of 

long-term planning. As mentioned above, this is especially true for expats who come to the 

Netherlands to work. Pauwels also mentions as a relevant circumstance that the abolition of an 

exemption is different from a rate change: “the abolition of an exemption is a radical change” 

while this is not the case with a “generic rate change”. [61] The proposed Measure in fact 

amounts to a partial abolition with retroactive effect of the 30% facility: current users can use 

the 30% facility for a three years shorter period. Such a change is far more drastic than a mere 

reduction of the rate and points to the importance of a transitional provision. 

(vii) Formalized legal position. When a legal status has been formalized by the Tax Inspector, 

that has a positive effect on the weight of the principle of legal certainty. See also Pauwels: 

“since the Inspector has given his formal judgment, the intensity of expectations is high, and 

objective legal certainty had turned into subjective legal certainty”. [62] Pauwels explicitly 

mentions the decisions based on the old 35% facility. When formalization takes place at the 

request of the taxpayer, as in the present case, there are additional arguments for the decisiveness 

of the principle of legal certainty. These arguments may be: (i) that taxpayers have specifically 

sought legal certainty; (ii) that providing legal certainty was a purpose of such a decision 

intended by the legislature; and iii) that taxpayers may have acted on the basis of that certain in 

ways they would not have without that certainty. Especially a decision based on the 30% facility 

leads to the legitimate expectation that the exemption can be used during the term promised in 

the decision. Grave importance should be attached to this type of expectation. According to 

Pauwels, this is even more the case when “a substantial change in the rules which affect future 

legal positions may in fact lead to the erosion of what has been formalized ”. [63] This is what 

we are talking about here. 

(viii) Possibility of adjustment. A circumstance which is relevant decisions on transitional 

provisions is whether or not taxpayers can easily adjust to the change in the regulations. When 

adjusting is impossible or difficult, that circumstance gives additional weight to the legal 

certainty principle. [64] This circumstance is also reflected in case law. [65] 

The State Secretary did not examine whether it is reasonably possible for current users of the 

30% facility to adjust quickly to the new situation, although all available information indicates 

that these users may encounter major financial problems. 

(ix) Harm. In general, the greater the disadvantage, the more weight is due to the principle of 

legal certainty. [66] As mentioned above, certain groups of expats, such as families with children 

in international schools, are suffering major income losses, due to the proposed amendment of 

the law, and the ultimate consequences are (forced) removals and taking children out of their 

schools. 
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(x) Financial interest. According to Pauwels, great caution should be used when giving material 

retroactive force to a measure, for purely financial reasons. Such a retroactive effect is only 

reasonable when, for example, there are major budgetary concerns. However, such concerns do 

not exist in the present case. The Supreme Court permits such budgetary considerations only in 

times of great crisis, which is not the case here. [67] 

(78) The foregoing leads to the conclusion that virtually all circumstances from Pauwels circumstances 

catalogue point in the direction of attaching major weight to the legal certainty principle in the present 

case. By not including a transitional provision in the Tax Plan 2019, except to a limited extent for school 

fees, the generally accepted legal principles of legal certainty, predictability, consistency of legislation, 

proportionality and knowability are not duly respected. This is all the more pressing as thousands of 

private individuals are being duped by it. 

8. THE MEASURE CONSIDERED FROM THE PERSPECTIVE OF THE PRINCIPLE OF 

PROPORTIONALITY 

(79) The State Secretary seems to base his decision not to include a transitional provision in part on a 

weighing of interests. In support of this, I refer to the “Further Report on the proposal for a law to 

amend some tax laws and some other laws (Tax Plan 2019)”, in which the State Secretary explains his 

reasons for not including a transitional provision: [68] 

“In order to answer the question whether a transitional provision should be made, the interests 

of those (possibly) affected by the new law have been weighed against the interests of other 

employers who withhold income taxes and taxpayers, who do not receive such a compensation. 

The government has chosen, also in view of budgetary consequences, chosen not to include a 

transitional provision.”  

(80) The State Secretary here seems to try to give substance to the principle of careful weighing of 

interests and the principle of proportionality. This principle requires, inter alia, that the adverse effects 

of legislation must not be disproportionate in relation to the objectives of the legislation. [69] 

(81) Although the government’s reaction makes it appear as though the interests of those affected by the 

shorter time period have been weighed against the interests of other taxpayers, that consideration does 

not appear anywhere. Dialogic has not conducted any research into the impact on existing cases. That 

this impact may be limited can in any case not be deduced from the alleged limited number of cases that 

are affected by the shortening of the duration, since the consequences for individual cases can be very 

serious.  

(82) Furthermore, I estimate that a comparison between expats currently using the 30% facility and 

“employers who have to withhold income tax and taxpayers who do not receive such an allowance” 

(such as ‘ordinary’ Dutch citizens) is not correct, because these ‘others’ are not in the same situation as 

expats. The affected group of expats has been specifically recruited from abroad for their expertise and 

moved to the Netherlands. This entails additional costs. That they receive a specific exemption to 

compensate these costs, while ‘other taxpayers’ do not receive this exemption, is only logical in view of 

the purpose of the 30% facility (i.e. attracting talent and promoting the business climate). Those “others” 

have not acted on the basis of a 30% facility and have not committed themselves to long-term obligations 

on the basis of the expectations raised by this facility (employment contracts, mortgages and so on). 
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(83) All this leads me to conclude that the proportionality principle does not compel the abandonment 

of transitional provisions. Rather, in my opinion, the consequences of not including the transitional 

provision are so disproportionate for certain groups of expats, that the principle of proportionality 

requires, that a transitional provision be included.  

9. HOW DOES THE INTENDED SHORTENING RELATE TO TREATY NORMS? 

(84) Several European treaties require review against the principles set out in sections 5, 6, 7 and 8: the 

principles of due diligence, legal certainty, and proportionality.  

(85) On the basis of Article 1 of the First Protocol of the European Convention on Human Rights (“1 

EP”), the ownership rights of all persons residing in the Netherlands must be respected. The 30% 

decisions issued to current users of the 30% facility probably qualify as property in the sense of this 

article. Shortening the period that this regulation may be used is an interference with this ownership 

right.  

(86) In the context of the review against Art. 1 EP, the European Court of Human Rights (“ECtHR”) 

uses, inter alia, a so-called ‘proportionality test’ to assess whether the lack of a transitional provision in 

tax legislation conflicts with ownership rights. Although it would go too far to provide an exhaustive 

list of all the factors that may be relevant, the circumstances of the National & Provincial Building 

Society case are illustrative. In that case the ECtHR ruled that there was no question of conflict with art. 

1 EP. The following conditions were deemed relevant: [70] 

(i) the retroactive effect is granted to restore the old situation and to confirm the old intentions; 

(ii) the old legislation had been declared invalid due to technical defects; 

(iii) interested parties could have expected the legislator to repair the defects; 

(iv) the decision to repair the law was announced earlier than the start of the legal proceedings 

by interested parties; 

(v) the taxpayers concerned were prevented from enjoying a ‘benefit of a windfall’; 

(vi) interested parties have tried in all possible legal ways to frustrate the relevant taxation; and 

(vii) the government’s budgetary interests. 

(87) None of these factors – with the exception of the government’s budgetary interests – play a role in 

the present case. In my view, however, a purely budgetary interest is not sufficient to introduce tax 

legislation without a transitional provision: that would make the proportionality test an empty shell, 

since for the government budgetary interests are present at virtually all times.  

(88) A similar assessment framework also applies under the Treaty on the Functioning of the European 

Union (the free movement of workers) and the Charter of Fundamental Rights of the European Union.  

(89) In short : not only national law, but also European treaties require that a transitional period be 

included for current users of the 30% facility, so that they can use this facility in accordance with the 

decisions issued for a period of ten or eight years. 
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(90) The courts have the power to review laws against the aforementioned standards in the European 

treaties. So, even in the unlikely event that parliament overlooks the conflict of the reduction of the 30% 

facility with the aforementioned principles, the enforceability of this reduction is not assured, since the 

courts have the power to declare this shortening unlawful and void.  

10. CONCLUSION 

(91) In view of the foregoing, I conclude that the Tax Plan 2019 in the current form conflicts with the 

principles of legal certainty, predictability and proportionality where it reduces the 30% facility without 

a transitional provision to five years. In addition, the lack of a transitional provision is in conflict with 

the State Secretary’s own published policy on transitional provisions in tax legislation. Furthermore, 

there is a conflict with the principle of due diligence and with the motivation principle, since no research 

into the impact on existing cases has been carried out. I therefore share the ADCS’s conclusion that the 

lack of a transitional provision cannot be convincingly substantiated.  

(92) In the light of the legal principles discussed, I believe that an amendment of the Tax Plan 2019 is 

necessary and that a transitional provision must be included for expats who have received a 30% decision 

before the Measure enters into force. This would also be consistent, since in 2012 a transitional provision 

was included to respect the existing decisions.  

(93) The Tax Plan 2019 should therefore, in my view, add a transitional period for current users of the 

30% facility.  

 

I trust to have informed you sufficiently. 

 

Yours sincerely, 

  

T. Barkhuysen 

The practice is conducted by Stibbe NV (registered in the Commercial Register of the Chamber of 

Commerce under number 34198700). The general conditions of Stibbe NV apply and contain a liability 

limitation. The general terms and conditions have been filed with the court in Amsterdam and will be 

provided free of charge on request. They can also be found on www.stibbe.com. 
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